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MVEMORANDUM OPI NI ON

MARVEL, Judge: Petitioner tinely petitioned this Court for
redeterm nation of an incone tax deficiency of $2,245 for 2004
determ ned by respondent in a notice of deficiency dated
August 22, 2006. The deficiency is attributable to the
di sal |l onance of a $12,625 alinmony deduction petitioner clainmed on

his 2004 Federal incone tax return. The issues for decision are
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whet her petitioner is entitled to a deduction for alinony paid
during 2004 pursuant to section 215 and if so, the anount.

Backgr ound

The parties submtted this case fully stipulated pursuant to
Rul e 122. Qur findings of fact consist of the stipulated facts
and facts drawn from stipul ated exhibits.

Petitioner resided in Cklahoma when he petitioned the Court.

Petitioner’s D vorce Decree

In 2001 Betty A. Haubrich (Ms. Haubrich) filed for divorce
frompetitioner in the District Court of Cklahoma County,
Ckl ahoma (district court). On August 13, 2003, the district
court entered a decree of divorce dissolving the marriage of M.
Haubrich and petitioner and approving a Joint Custody Plan that
was attached to the divorce decree as Exhibit A and incorporated
therein and that set forth the custody arrangenents regardi ng the
two mnor children of petitioner and Ms. Haubrich--MvH and ODH

Anmong ot her things, the divorce decree provided the
fol | ow ng:

1. Petitioner and Ms. Haubrich have joint custody over the

children, but Ms. Haubrich is the primary custodial parent and

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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has physical custody of the children, subject to the agreed
visitation rights of petitioner.

2. Petitioner must pay Ms. Haubrich child support of $1, 000
per nmonth starting June 1, 2003, and continuing on the first day
of each nonth thereafter for MVH t hrough age 18 and for ODH until
her 21st birthday or further order of the Court.

3. Petitioner nust pay a $3,500 child support arrearage? at
the rate of $250 per nonth starting July 15, 2003, and conti nuing
on the 15th day of each nonth thereafter until the arrearage is
fully paid.

4. Petitioner nmust pay Ms. Haubrich support alinony of
$72,000, at the rate of $1,000 per nonth starting July 2003 and
continuing each nonth thereafter until the full alinony award is
sati sfied.

5. Petitioner and Ms. Haubrich are to share responsibility
for the children’s nedical insurance prem uns and heal th expenses
not conpensated by insurance in the foll ow ng percentages:
petitioner (75 percent) and Ms. Haubrich (25 percent). |If
petitioner or Ms. Haubrich pays nore than the required
percentage, the other party has to reinburse the payor within 30
days of receipt of the appropriate expense docunentation

(rei mbursenment obligation).

2The arrearage arose under an Agreed Tenporary Order that
had been entered in the divorce proceeding on Jan. 4, 2002.
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Petitioner’'s 2003 Payment Obligati ons and Paynents

The divorce decree required petitioner to make install nment
paynments of $14,500 ($7,000 of child support, $6,000 of support
al i mrony, and $1,500 toward the child support arrearage) during
2003. However, petitioner nade paynents of only $5, 375, |eaving
a paynent shortfall of $9,125 for 2003. M. Haubrich, who kept
spreadsheets of paynents due under the divorce decree, applied
t he 2003 paynents of $5,375 to child support ($2,675), support
al i nony ($2,325), and arrearage ($375).

After accounting for the 2003 paynents, Ms. Haubrich's
spreadsheets showed that petitioner owed the foll owm ng unpaid
anounts for 2003: Child support ($4,325), support alinony
($3,675), and child support arrearage (%1, 125).

On March 8, 2004, the district court entered an order
awardi ng Ms. Haubrich a judgnent against petitioner of $12,825,°3
representing the unpaid child support, support alinony, and child
support arrearage through February 2004.

Petitioner’'s 2004 Payment Obligati ons and Paynents

The di vorce decree required petitioner to make total
instal |l ment paynents during 2004 of $26,000 ($12,000 of child
support, $12,000 of support alinony, and $2,000 toward the child

support arrearage). The divorce decree also required petitioner

3Ms. Haubrich’s spreadsheets showed a delinquency totaling
$12,875 for the same peri od.
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to pay his reinbursenent obligation, which total ed $6, 022. 49
according to Ms. Haubrich's spreadsheets.* Petitioner, however,
made paynents under the divorce decree during 2004 totaling only
$17,962. 82, $14,059.67 less than the divorce decree required.

Ms. Haubrich applied the 2004 paynents as follows: $4,325 to
2003 child support, $12,000 to 2004 child support, $142.64 to the
child support arrearage, $1,495.18 to petitioner’s reinbursenent
obligation, and none to support alinobny.> After applying the
2004 paynents as descri bed above, Ms. Haubrich's spreadsheets
showed the follow ng bal ances due from petitioner as of the end
of 2004: Unpaid child support installnments from 2003 and 2004- -
none; unpaid support alinmony from 2003 and 2004--$15, 675; unpaid
bal ance of child support arrearage--%$3, 982.36;° unpai d bal ance of

petitioner’s share of children’s health expenses--$4, 527. 31.

“According to Ms. Haubrich's spreadsheet, which was a
stipulated exhibit, the children’ s nedical/dental expenses for
2004 total ed $8,029.98, and petitioner’s share total ed $6, 022. 49
(75 percent x $8,029.98).

SPetitioner stipulated that his rei nbursenent obligation for
2004 was at |east $1,495.18. However, he did not object to the
adm ssion of Ms. Haubrich’s spreadsheets, and he did not
stipulate that he disputed the accuracy of any itens on the
spreadsheet s.

6The total child support arrearage resulting fromthe
temporary order was $3,500. The divorce decree required
petitioner to pay the arrearage in 14 equal nonthly paynments of
$250. Ms. Haubrich’s spreadsheets record 18 paynent
installnments, resulting in what appears to be an incorrect
bal ance.
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Petitioner’'s 2004 Return; Notice of Deficiency

Petitioner filed a Form 1040, U.S. Individual |ncome Tax
Return, for 2004 on which he clained an alinony deduction of
$12,625 for alinony he clained he paid to Ms. Haubrich. In the
notice of deficiency that was issued to petitioner for 2004,
respondent disallowed the alinony deduction in full.

Di scussi on

A taxpayer who receives alinony paynents during a taxable
year must include those paynents in his or her gross incone for
the year in which the paynents are received. Sec. 71(a). A
t axpayer who makes al i nony paynments that satisfy the requirenents
of section 215 may deduct those paynents on the incone tax return
for the year in which the paynents are made. Sec. 215.

Section 71(b)(1) defines the term*®alinony” as foll ows:

SEC. 71(b). Alinony or Separate Mintenance
Paynent s Defi ned. --For purposes of this section--

(1) I'n general.--The term “alinmony or
separate mai ntenance paynent” nmeans any paynment in
cash if--

(A) such paynent is received by (or on
behal f of) a spouse under a divorce or
separation instrunent,

(B) the divorce or separation instrunent
does not designate such paynent as a paynent
which is not includible in gross income under
this section and not allowable as a deduction
under section 215,

(© in the case of an individual legally
separated from his spouse under a decree of
di vorce or separate maintenance, the payee
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spouse and the payor spouse are not nenbers

of the same household at the tinme such

paynment is made, and

(D) there is no liability to nmake any

such paynent for any period after the death

of the payee spouse and there is no liability

to make any paynent (in cash or property) as

a substitute for such paynents after the

death of the payee spouse.
However, section 71(c)(1) provides that alinony does not include
that part of any paynent which the terns of the divorce or
separation instrunment fix (in terns of an anount of noney or a
part of the paynment) as a sumwhich is payable as child support.

See also Daley v. Commi ssioner, T.C Meno. 1991-555, affd.

W t hout published opinion 982 F.2d 528 (10th Cr. 1992). If any
paynment is less than the required child support paynent specified
in the relevant divorce or separation instrunment, then the
paynment is applied first to satisfy the payor’s child support

obligation. Sec. 71(c)(3); see also Hazamv. Comm ssioner, T.C

Meno. 2000-71; Thornton v. Conmm ssioner, T.C. Menp. 1992-286;

Dal ey v. Commi SSi oner, supra.

The di vorce decree required petitioner to make total
instal |l ment paynents of $26,000 during 2004, consisting of child
support paynents of $12,000, paynents of $2,000 toward the child
support arrearage that had accunul ated because of petitioner’s
failure to nake child support paynents under the tenporary order
and support alinmony of $12,000. The divorce decree al so required

petitioner to pay his reinbursenent obligation, which totaled
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$6, 022. 49 for 2004 according to Ms. Haubrich's spreadsheets. In
addi tion, because petitioner paid only $5,375, which should have
been applied to his 2003 child support and arrearage obligation
of $8,500, petitioner still owed $3,125 in unpaid child
support/arrearage for 2003.7

Petitioner paid only $17,962.82 during 2004. The issue we
nmust decide is whether petitioner properly deducted any portion
of that anount as alinony under section 215. The answer is no.
Under section 71(c)(3) paynents nmust first be applied to a
taxpayer’s unpaid child support obligation, and any paynents so
applied are not alinony. Petitioner’s unpaid child support
obligation (including the unpaid child support arrearage and
petitioner’s reinbursenent obligation) before application of

petitioner’s 2004 paynents were as foll ows:

2004 child support obligation $12, 000. 00
2004 child support arrearage 2, 000. 00
2003 unpaid child support 3,125.00
2004 rei nbursenent obligation 6, 022. 49

Total child support obligation due 23, 147. 49
Because petitioner’s total paynments for 2004 of $17,962.82 were
| ess than the total child support that he owed for 2004
(i ncluding arrearages and rei nbursenent obligation), the paynents

must be allocated to child support and may not be deducted as

‘Because his paynents shoul d have been applied first to his
2003 child support obligation and to his child support arrearage,
see sec. 71(c)(3), petitioner also owed $6,000 of support alinmony
for 2003.
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al i nrony under section 215. Sec. 71(c)(3); see also Hazamv.

Conmi ssi oner, supra.?®

To reflect the foregoing,

Deci sion will be entered for

respondent.

8 n making this analysis, we have disregarded Ms. Haubrich’s
all ocation of the 2003 and 2004 paynents she received. Although
Ms. Haubrich allocated a portion of the 2003 paynents to alinony,
sec. 71(c) specifies the rules we nmust follow in determ ning
whet her a paynent is treated as child support instead of alinony
for Federal inconme tax purposes. However, even if we were to
accept Ms. Haubrich' s allocation as controlling, we would still
conclude that petitioner is not entitled to an alinony deduction
for 2004 because petitioner’s unpaid child support obligation
(it ncluding petitioner’s reinbursenent obligation) in 2004 using
Ms. Haubrich’s figures was even higher than the figure cal cul at ed
herei n.



